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Objectives for this Session

Learn:
Key definitions used in consultation
When consultation is required 
When informal consultation can be used
 Steps in consultation process



endangered.fws.gov/consultations/s7hndbk/

Presenter
Presentation Notes
Yet, the vast majority of the section 7 guidance produced is related to the writing of the biological opinion; there is almost no guidance regarding what should go on during the 90-day consultation process, which is distinct from the 45 day process of writing the biological opinion.Yet, a successful consultation process and resulting BA are essential to the development of a sound biological opinion (from the Services).Over the years, the formal consultation process has often taken on the pattern of action agencies submitting their proposed project information and then waiting to receive their biological opinion.  This fails to achieve one of the intents of section 7:  to create a program of “interagency cooperation.”The Act created the interagency consultation process for the agencies to work together to gather the information and to carry out the various analyses needed to meet the requirements of section 7(a)(2).As agencies we need to do a better job of engaging in the consultation process.



Beginning the Section 7 Process

 Is there a Federal action?
Meaning anything funded, authorized, or carried 

out, in whole or in part, by a Federal agency
Often called a “Federal nexus”

Presenter
Presentation Notes
Have everyone take out regulations and read list under 402.02 (a through d).Tab B under “Action”Insert “Federal Nexus Exercise Here:



Applicants

 Anyone who requires 
formal 
approval/authorization 
from a Federal agency, so 
they can conduct an 
action. 

 It is up to the action 
agency to recognize 
applicant status.

Presenter
Presentation Notes
Instructor refers to 2-12 & 2-13 of the Consultation handbook (Identification of and Applicant and Role in the Consultation Process).50 CFR 402.02 (Tab B, Page 375, right column, top) – Applicant refers to any person, as defined in section 3(13) of the Act, who requires formal approval or authorization from a Federal agency as a prerequisite to conducting the action.Designated non-Federal representative refers to a person designated by the Federal agency as its representative to conduct informal consultation and/or to prepare any biological assessment.§ 402.08 (Tab B, Page 377, right column, bottom) Designation of non-Federal representative.A Federal agency may designate a non-Federal representative to conduct informal consultation or prepare a biological assessment by giving written notice to the Director of such designation.  If a permit or license applicant is involved and is not the designated non-Federal representative, then the applicant and Federal agency must agree on the choice of the designated non-Federal representative. If a biological assessment is prepared by the designated non-Federal representative, the Federal agency shall furnish guidance and supervision and shall independently review and evaluate the scope and contents of the biological assessment. The ultimate responsibility for compliance with section 7 remains with the Federal agency.



Designation of Non-Federal 
Representative

 § 402.08 Designation of non-Federal 
representative.
 ultimate responsibility for compliance remains with 

the Federal agency.

Presenter
Presentation Notes
§ 402.08 (Tab B, Page 377, right column, bottom) Designation of non-Federal representative.A Federal agency may designate a non-Federal representative to conduct informal consultation or prepare a biological assessment by giving written notice to the Director of such designation.  If a permit or license applicant is involved and is not the designated non-Federal representative, then the applicant and Federal agency must agree on the choice of the designated non-Federal representative. If a biological assessment is prepared by the designated non-Federal representative, the Federal agency shall furnish guidance and supervision and shall independently review and evaluate the scope and contents of the biological assessment. The ultimate responsibility for compliance with section 7 remains with the Federal agency.



Consultation Requirement

All Federal actions that “may affect” a listed 
species or designated critical habitat, directly or 
indirectly.

Presenter
Presentation Notes
Remember: Critical habitat is its own separate entity, requiring its own analyses. Effects can be direct (occur at the same time as the action) or indirect (later in time, often in another place).



What is an Effect?

 Any response to a stressor
 May Affect Species’:

 Reproduction
 Numbers
 Distribution

 One individual is enough

Presenter
Presentation Notes
Species’ affects relate to the species reproduction, numbers, and distribution.  Will your project have any such impacts to the species?  Later, we’ll be discussing how these effects will affect (impact) the species’ breeding, feeding, and sheltering, which relates to “take” as defined by the Act.



3 Effect Determinations

 No Effect (no Section 7 consultation required)
 May Affect, Not Likely to Adversely Affect 

(NLAA)
 May Affect, Likely to Adversely Affect (LAA)

Presenter
Presentation Notes
No effect to even a single individual directly or indirectly or through effects to its habitat – this is a pretty high bar.Consultation is not required; document your determination and implement project.



NLAA Effect Determinations

 NLAA is the right call if effects are:
 Insignificant
 Discountable
 Wholly beneficial 
 Be sure to document your rationale!

Presenter
Presentation Notes
Insignificant effects relate to the size of the impact and should not be able to be meaningfully measured, detected, or evaluated. Discountable effects are those extremely unlikely to occur Beneficial effects are any positive effect without any adverse effects to the species—including short-term adverse effects.Common Pitfalls:Assuming that a species’ ability to move will prevent adverse effectsAssuming species’ absenceLack of avoidance measuresUnclear project description



Consultation

 Services assist action agencies in meeting their 
responsibilities to ensure that their actions do 
not:
 jeopardize listed species
 adversely modify designated critical habitat

 Successful consultation involves good 
communication, working relationships, and early 
coordination

Presenter
Presentation Notes
Consultation being a joint process, it’s important that the Services and action agency have a good working relationship.This may require a change in how we think of consultation:  It is not the Services job to “regulate” the action agency in the consultation process, but rather, it is the action agency’s responsibility to ensure that their actions don’t JAM (Jeopardize the species or Adversely Modify critical habitat) the resource, and it’s the Services’ job to assist them in meeting this responsibility.Thus, we need to work together, cooperatively, and share information.  The Services need to help the action agency figure out what information to provide and to make sure that the action agency understands how their action may affect listed species and designated critical habitat.This should be a partnership without any hidden surprises.  By the time the action agency receives the BO they should already know what the outcome will be.



Steps of Section 7

 Species List
 Biological Assessment or Biological Evaluation
 Initiation
 Services’ Response

 Concurrence or Non-Concurrence (30 days)
 Biological Opinion (90 + 45 = 135 days)

Presenter
Presentation Notes
Here are the basic steps that will occur during the Section 7 process.  Consultation occurs as soon as an action agency requests/acquires a species list.Used interchangeably in this session on Section 7 Basics:  Biological assessment, biological evaluation or similar document that analyzes effects on species and habitats submitted to the Services for consultation.Emphasize again here that consultation is a cooperative/collaborative process (Interagency Cooperation).Speaker should briefly discuss these timelines and let the class know where participants can find “Legislated Timelines” – Tab J. (page 19961 of Regs)  If they’re getting really hung-up on it, you may want to walk them through it (again, briefly).BO = 90 days for consultation between the Services and Action Agency and 45 days for the Services to actually write the BO (for a total of 135 days).



Species List Requirements

 Acquire species list from Service’s websites
 http://www.fws.gov/oregonfwo/Species/
 http://www.nwr.noaa.gov/Species-Lists.cfm

 Often County-wide or River Basin scale
 Services may include candidates to alert Federal 

agencies of potential listings

Presenter
Presentation Notes
Federal agency, or designated non-Federal representative, may request/acquire a species list. This may occur through written correspondence or via a computerized database system. Speaker may provide a website address for the local Services office to acquire a species list.Candidates and species of concern may be included for planning purposes only.  Neither consultation nor conference is required for these species (unless another agency has a policy to conference on Candidates – refuges, for example).Purpose: Current, accurate informationEndangered, threatened, proposed, and candidate speciesDesignated and proposed critical habitatsBegins consultation process, but not 135-day formal consultation “clock”Can be used as part of basis for biological assessment and determinations

http://www.fws.gov/oregonfwo/Species/�
http://www.nwr.noaa.gov/Species-Lists.cfm�


Informal Consultation

A process that includes all discussions, 
correspondence, etc., between the Services and the 
Federal agency or designated non-Federal 
representative

Presenter
Presentation Notes
This could be used in place of the formal consultation process IF the project is not likely to adversely affect listed species or designated critical habitat.If the project has a not likely to adversely affect determination and Services written concurrence is received, then the consultation process is complete.



Informal Consultation

Allows Federal agencies to:
Determine need for formal consultation
Explore options to reduce or avoid adverse 

effects
Explore opportunities to meet their conservation 

mandate under section 7(a)(1)
Request Services’ concurrence with “May affect, 

not likely to adversely affect” determinations

Presenter
Presentation Notes
Section 7(a)(1) was not discussed above



Formal Consultation

Formal Consultation is required for any action that 
warrants a “May affect, likely to adversely affect” 
determination for a listed species.

Presenter
Presentation Notes
*Discuss meaning of “not likely to adversely affect” – Remember if even a single individual is adversely affected then it is an adverse affect determination.  Note though, just because there is an adverse affect it does not mean that the project is bad.  The project may still be good for the species, yet have an adverse affect.  It is important that the action agency just state what the adverse affect may be, and move on.  This will speed up the consultation process tremendously.  Under this scenario (adverse affect), remember that an action agency cannot complete the consultation process through informal consultation, it must be completed under formal consultation.



Formal Consultation

Involves submitting a BIOLOGICAL 
ASSESSMENT or similar document that analyzes 
project effects to listed species and critical habitat, 
and receiving a BIOLOGICAL OPINION

Presenter
Presentation Notes
What’s important at this stage is that the six criteria identified in CFR 402.14(c) are provided.



Purpose of Biological Assessment

 To evaluate effects of project on 
listed/proposed species and/or critical habitat

 To determine need for consultation or 
conference

 To achieve compliance with the Endangered 
Species Act



Required from agency to initiate 
formal consultation:

1. Description of action
2. Description of area affected
3. Description of listed species or critical habitat that 

may be affected by the action
4. Description of manner of effects and cumulative 

effects.
5. Relevant reports, including environmental 

documents
6. Any other relevant information

Presenter
Presentation Notes
Have class highlight 50 CFR 402.14(c) as you go through next 3 slides.  Tab B, Page 382, left columnFormal consultations have strictly legislated time lines — see Tab J.  The legislated period between initiation of formal consultation and completion of a biological opinion is 135 days.Why are all of these things required for formal consultation, you may ask. . . we’ll be answering this throughout the rest of the course. 



Proposed and Listed 

Section 7 applies when species or critical habitat 
are listed or proposed for listing under ESA

 CONSULTATION:  Conducted for listed species 
and designated critical habitat

 CONFERENCE:  Conducted for proposed species 
and proposed critical habitat

Presenter
Presentation Notes
Some agencies conference at the “may affect” level.  Ask the group if there are any other agencies that have this or a similar policy.



Conference Requirement

Section 7(a)(4):  Conference is required on actions 
likely to jeopardize the continued existence of 
proposed species or destroy or adversely modify 
proposed critical habitat
 Some agencies may have policies to conference 

at the “may affect” threshold.

Presenter
Presentation Notes
CONFERENCE: an assessment of the potential effects of project on the proposed species or proposed critical habitatHighlight in the Act, Page 17.  Section 7(a)(4):  Federal agencies are required to conference with the Services on any agency action that is likely to jeopardize the continued existence of any proposed species or result in the destruction or adverse modification of proposed critical habitat.  We will talk more about the meaning of jeopardy and adverse modification a in a few minutes.A conference may be requested by the action agency at the “may affect” level and agencies like BLM, USFS, and NPS have policies to do so at this lower threshold than the law requires.  We’ll see some reasons for that later.



Jeopardy

To “jeopardize the continued existence of” means 
to engage in an action that reasonably would be 
expected, directly or indirectly…

Presenter
Presentation Notes
...because the Services must conduct a jeopardy analysis on the affected species and make the jeopardy determination.Ask class to locate and highlight in their Regs. §402.02 (Definition Section) the underlined portions of the next two slides. Tab B, Page 376, right column, paragraph 2 Jeopardy is to make the conservation status of the species worse.  We will circle back to this concept later when we talk about the status of the species, i.e., jeopardizing the continued existence of the species.



Jeopardy (cont.)

…to reduce appreciably the likelihood of both the 
survival and recovery of a listed species in the wild 
by reducing the reproduction, numbers, or 
distribution of that species.

Presenter
Presentation Notes
Ask class to locate and highlight in their Regs. §402.02 (Definition Section) the underlined portions of this slide, also. Tab B, Page 376, right column, paragraph 2  Section 7(a) provides a combined purpose and framework to conserve the species.The action agency should make a point in the effects analysis to determine how the individuals, the species population or the species habitat is affected.  The Services will make the determination of how the species as a whole is affected, but the BA sets up the information for them to do this. 



Destruction or Adverse Modification 
of Critical Habitat

“Destruction or adverse modification” means a 
direct or indirect alteration that appreciably 
diminishes the conservation value of critical 
habitat

Presenter
Presentation Notes
Go over the former definition, but not with any detail.These next 2 slides show the definition, and the important points to stress are underlined.



Adverse Modification (cont.)

Such alterations include, but are not limited to, 
alterations adversely modifying any of those 
physical or biological features that were the 
basis for determining the habitat to be critical.

Presenter
Presentation Notes
Examples of physical or biological features are the primary constituent elements (50 CFR 424.12(b)). Tab C, Page 422, left column, paragraph 2. CLASS REMINDER:  What are the 5 primary constituent elements?	(1) Space for population growth and normal behavior;	(2) Food, water, air, light, minerals or other nutritional or physiological requirements;	(3) Cover or shelter;	(4) Sites for breeding, reproduction, rearing of offspring, germination, or seed dispersal;	(5) Habitats protected from disturbance or representative of the historic geographical and ecological 	distributions of a species.



Summary

 SECTION 7 STEPS:  Species list, biological 
assessment or evaluation, consultation, and 
Services’ response

 INFORMAL CONSULTATION allows 
Federal agencies to request Services’ written 
concurrence with “not likely to adversely affect” 
determinations



Summary

 CONFERENCE:  Conducted for proposed 
species and proposed critical habitat

 CONSULTATION:  Conducted for listed 
species and designated critical habitat 

 FORMAL CONSULTATION is required for all 
Federal actions that “may affect” a listed species 
or its designated critical habitat, unless 
consultation requirement is fulfilled through 
informal consultation.
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